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LEGACIES 
FOR ENDOWMENT 


HOSE making or revising their Wills 
may like to consider benefiting some 
selected aspect of Church Army Social or 
Evangelistic work by the endowment of a 
particular activity—thus ensuring effective 
continuance down the years 
Giftsby legacy or otherwisewill be 
valued for investment which would produce 
an income in support of a specific object, of 
which ihe following are suggestions : 
1. Training of future Church Army 
Officers and Sisters. 
>. of Charch Army Officers and 
= in poorest parishes. 
3. Distressed Gentlewomen’s Work. 
4. Clergy Rest Houses. 
Preliminary enquiries will be gladly answered 
by the 


Financial Organising Secretary 
THE CHURCH ARMY 


55, Bryanston Street, London, W.! 
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MISS AGNES WESTON'S 


JA ROYAL SAILORS RESTS 


PortsmoutH (1881) Devonport (1876) 


/) . 
( NK soommendalion Gosport (1942) 
Trustee in Charge 


Nn Mrs. Bernard Currey, M.B.z. 
to ercu A seen Gunn @ 


In recommending a bequest or donation 
to the RSPCA you may confidently 
assure your client that every penny 
given will be put to work in a 
noble cause. Please write for the free 
booklet “Kindness or Cruelty” to the 
Secretary, RSPCA, 105 Jermyn Street, 
London, S.W.1. 








Funds are argently needed to meet heavy 

reconstruction commiunents and to enable the 

Trustees to continue and develop Miss Waeron’s 

work for the Spiritual, Moral Ph 

Welfare of the ROYAL NAVY and other 
Services 


Gifte may be earmarked for either General or 
Reeonstructional purposes 


Legacies are a most welcome help 
REMEMBER THE aa 
Not subject to Nationalisation. 


Contributions will be gratefull acknowledged 
They should be sent to the Treasurer, Royal 
Sallore Rests, Bucking Street, P b 


Cheques, ete, should be crossed National 
Provincia! Bank Ltd., Portamouth 
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Official Advertisements (Appointments, Tenders, etc.), 2s. per line and 3s. per displayed 
headline. Miscellaneous Advertisements 24 words 6s. (each additional line Is. 64.) 


Box Number Is. extra. 


Amended Advertisement 
METROPOLITAN BOROUGH OF 
CHELSEA 


LEGAIL 
the Town Clerk's [ 
witha A.P.T. Grades [V/V 
Scales (4480 = £15--£570 per annum, plus 
“ weighting"). Applicants must have had 
good conveyancing and other legal a 
m a solecitor’s 2° or im the legal depart- 
ment of a local authority. A contributory 
superannuation scheme is in operation. Appli- 
cations, endorsed “ Legal Assistant,” stating 
age, education, experience and qualifications, 
together with details of present and past 
appointments, and names of three referees 
must reach the undersigned not later than 
Priday, January 19, 1951. Canvassing directly 
or indirectly will disqualify. 


JOHN C 


ment at a salary 


KITCHIN, 
Town Clerk. 
Town Hall, 
King’s Road, 
Chelsea, 5 W 3 


yAneow URBAN DISTRICT COUNCIL 
Appointment of Assistant Solicitor 


APPLICATIONS are invited for the per- 
manent appointment of Assistant Solicitor in 
the department of the Clerk of the Council. 
Salary in accordance with A.P.T. Grade VI/ 
Vill (£625—4790 per annum, including 
London Weighting). If the successful candidate 
has had two years’ legal experience from the 
date of admission he will be entitled to a 
commencing salary within A.P.T. Grade VII 
(£6654740 per annum, including London 
Weighting) 

Candidates should be experienced in con- 
veyancing and advocacy; and experience in 
Local Government, including Planning Law 
and Committee Work, is desirable 

The appointment will be subject to the 
Scheme of Conditions of Service of the 
National Whitley Council ; and to the passing 
of a medical examination. 

The Council is unable to offer the successful 
candidate any assistance in obtaining housing 
accommodation 

Applications, endorsed “ Assistant Soli- 
citor,” giving full details of age, present and 
past appointments, qualifications and ex- 
perience, and the names of three persons to 
whom reference may be made, should reach 
the undersigned not later than January 27, 
1951 

Canvassing will disqualify, and the appli- 
cant must disclose in his apphcation whether 
he is related to any member or senior officer 
of the Council 

H. WELLS 
Clerk of the Council 
Counci! Offices 
Harrow Weald Lodge, 
Harrow 


Assistamt (unadmitted) required in | 


of the National | Grades A.P.T. Vil and Vill of the 





Latest time for receipt—9 a.m. Wednesday. 


—_=—=—=—=—=——————————_——__aEEE 
Boro GH OF CHELMSFORD 


Town Clerk's Department—Appointment of 
Assistant Solicitor 
APPLICATIONS are invited for the appoint- 
ment of Assistant Solicitor at a within 
tional 
Scheme of Conditions of Service. The com- 
mencing salary wil! be fixed according to the 
qualifications and experience of the successful 
applicant. Applicants must be experienced in 
Conveyancing and Advocacy and Local 
Government experience is essential. Housin; 
Accommodation will be made available 

required. 

The appointment will be subject to the pro- 
visions of the Local Government Super- 
annuation Act, 1937, and the successful can- 
didate will be required to pass a medical 
examination 

Applications, stating age, qualifications and 
experience, together with the names and 
addresses of three persons to whom reference 
may be made, must reach the undersigned by 
not later than January 18, 1951. 

Canvassing in any form will disqualify and 
candidates must state whether ef are related 
to any member or senior officer of the council. 


B. A. FRANCIS, 
Town Clerk. 
Municipal Offices, 
Duke Street, 
Chelmsford 
January 5, 1951 


Wwe RIDING A THE COUNTY OF 
YORK 


Petty Sessional Division of East Staincliffe 
Appointment of Justices’ Clerk 


THE County Justices of the East Staincliffe 
Division, sitting at Skipton, invite applications 
from practising solicitors, barristers and other 
duly qualified persons for the appointment of 
Clerk to the Justices for the above-mentioned 
Division and Collecting Officer of the Division. 
Applicants must be qualified as provided by 
s. 20 of the Justices of the Peace Act, 1949. 
The appointment is a part-time one and is 
subject to the approval of the Secretary of 
State. The salary range will be £750-£850. 
Office accommodation, clerical assistance, 
stationery and other usual office requisites 
will be provided 

Canvassing in any form will be a disquali- 
fication 

Forms of application and particulars of the 
duties and conditions of appointment may be 
obtained from the undersigned, and appli- 
cations on the forms provided musi be sent 
on or before February 3, 1951, endorsed 

Clerk to the Justices ” 
Peace, County Hall, Wakefield. 


BERNARD KENYON, 
Clerk of the Peace. 


January, 1951 





to the Clerk of the | 


| DENTIAL 


| 


| WESTMORLAND COUNTY COUNCIL 
| APPLICATIONS are anvited for the post of 
Assistant Solicitor. The salary will be on 
Grades Via)}—VII, the point of entry to be 
fixed according to ability and experience. 

Further particulars and forms of appli- 
cation are available at this office. 


ror, must reach me by January 27, 


195 
K. S. HIMSWORTH, 
Clerk of the Peace and 
of the County Council. 
County Hail, 


January 1, 1951. 





a = invited for the above 
post in my office at a salary within Grades 
APT. Vis and VII “(£595--£710) a to 
————. The appointment is superannuable 
and subject to a medical examination. 

Applications, stating age, education, quali- 
fications and jence, together with the 
names of two . Must reach the under- 
signed not later than January 22, 1951. 


J. ALAN TURNER, 
Clerk of the County Council. 
County Hall, 


Nort on. 
December 30, 1950. 





Borovucu OF OLDBURY 
(Population 53,380) 


APPLICATIONS are invited for the above 
whole-time appointment from solicitors having 
extensive experience in local government law 
and administration. 

The salary will be £1,500 per annum rising 
by annual increments of £50 to £1,750 per 
annum. 

The appointment will be terminable by 
three months’ notice in writing on either side. 
It is superannuable and will be subject to 
medical examination. 

The person appointed will be required to 
accept, if he is offered it, the post of Super- 
intendent Registrar without additional salary. 

Further particulars and conditions of ap- 
pointment and form of application may be 
obtained from the undersigned to whom 
applications in an envelope endorsed “ Town 
Clerkship “ must be delivered not later than 
January 31, 1951. 

Canvassing will disqualify. 

ARTHUR CULWICK, 
Town Clerk. 
Municipal Buildings, 
Oldbury 


January. 1951 








INQUIRIES 





YORKSHIRE DETECTIVE BUREAU 

(Hoylands), Ex-Detective . Mem 

of B.D.A. and F.B.D. Drvorce—Conrl- 

Enqumirs, erc., anywhere. Over 

= agents in all parts of the U.K. and abroad. 
Mayo Road, Bradford. Tel. 26823, day or 

siee 
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Appeal Against Order for Recognizances 

It was decided in R. v. County of London Quarter Sessions 
Appeals Committee, Ex parte Metropolitan Police Commis- 
sioner (1948] 1 All E.R. 72, that there was no appeal to quarter 
sessions against a magistrates’ order requiring a person to enter 
into a recognizance to be of good behaviour, under the statute 
34 Edw. Ill, c. 1, since such an order was not upon conviction. 


The matter was again raised in R. v. Appeal Committee of 
London Sessions, Ex parte Beaumont (see post, p. 24), it 
being argued that the coming into operation of the Criminal 
Justice Act, 1948, had altered the position. The procedure was 
by way of an application for mandamus to compel quarter 
sessions to hear the appeal against the magistrates’ decision. 
The applicant was fined for obstructing the highway, and on 
learning of his previous convictions the magistrate was of 
opinion that the applicant was likely to repeat his offence and 
accordingly ordered him to enter into a recognizance and find 
sureties. 

In the course of his judgment, the Lord Chief Justice referred 
to s. 36 (1) and (2) of the Criminal Justice Act, 1948, and said 
that in his opinion subs. (2) did not and was not intended to 
alter the law with regard to the order of a justice requiring 
sureties of the peace or for good behaviour, even when made 
at the time when convicting for a substantive offence. 

The words “ any order made on conviction ” meant an order 
made as a consequence of a conviction. There did not have 
to be a conviction for any offence to enable a justice to make 
such an order, which was in the nature of preventive justice. 
It was not a penalty for the offence for which the applicant 
was brought before the magistrate, and for which he was fined ; 
but the magistrate, being satisfied that there was a likelihood 
of his repeating the offence, called on him to provide sureties 
against the repetition. The magistrate could have required 
sureties even if the applicant had not been charged with any 
offence. 

The orders against which s. 36 contemplated that an appeal 
might be brought were those which a statute allowed to be 
imposed on conviction. 

Sessions were right in holding that they had no jurisdiction 
to hear an appeal against the order. 

The decision illustrates once again the absence of any general 
right of appeal against orders, and also emphasizes the principle 
that, in proper circumstances, justices are entitled to require 
recognizances and sureties as a measure of prevention, in 
addition to imposing a penalty, or, again, in proper circumstances 
even where there is no conviction or penalty. 
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The Reluctant Juror 


Jury service takes people in a variety of ways. A few welcome 
it as a new experience which may prove interesting and possibly 
amusing, and about which they will talk to their friends for days 
and weeks afterwards. Many more regard it as something one 
may be called upon to do at long intervals, just a bit of rather 
bad luck that has to be endured. Others resort to every possible 
expedient for obtaining release, because they dislike the idea 
of serving on a jury or because they feel that their business will 
suffer too much from their absence. 

The classical example of the reluctant juror, seeking to be 
excused on the ground of his one-man business is to be found in 
Bardell v. Pickwick. He was a chemist, and it will be remem- 
bered that Stareleigh, J., showed him little consideration. The 
unfortunate man, having pleaded that he had no assistant in 
his shop and that he could not afford to hire one, was told by 
the judge that he ought to be able to. Finding that he really 
was to be sworn, the juror resigned himself to his fate but warned 
the court : “ Very well, my Lord, then there'll be murder before 
this trial’s over, that’s all. Swear me, if you please, sir.” Adding, 
after he was duly sworn, “I merely wanted to observe, my 
Lord, that I've left nobody but an errand boy in my shop. 
He is a very nice boy, my Lord, but he is not acquainted with 
drugs and I know that the prevailing impression on his mind is 
that Epsom salts means oxalic acid; and syrup of senna, 
laudanum. That's all, my Lord.” 

A modern juror would be treated with more consideration 
and courtesy than was shown by Mr. Justice Stareleigh, who is 
said to have been an easily recognized caricature of a judge of 
that time. Allowance is made for exceptional cases, and it is 
not often that a juror has to be fined for non-attendance. Even 
when a juror fails to attend and a fine is imposed, it not in- 
frequently happens that he attends later in the day, apologises 
and explains, and hears no more about the fine. 

Open defiance is the rarest occurrence. Such a case was 
recently reported, in which the judge at Swansea Assizes fined 
a recalcitrant juror £100. It was said that the man had refused 
to accept service of his summons, either by post or from the 
police, had declined to give any reason except that he did not 
want anything to do with the law, even after the police had 
explained to him that there were means of applying to be 
excused. 

Many people may feel they would rather not be involved in 
legal proceedings, perhaps because they feel nervous, or because 
they fear their feelings may be harrowed. That, however, is 
far from adopting an attitude of defiance. Most people realize 
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ce ss useful pul rk, and that the participation 
men and women im the administration of the law 


rtant part of system, rooted im the past, and! ahtly 


Treatment of Offenders in (ganda 


The report of the Prisons cde partment in the Protectorate of 
Uganda for the year 1949 shows that in a protectorate where 
the population consists of Africans, Asiatics, and Europeans 
some of the problems of criminal admunistration are not unlike 

encountered in this country, while others are peculiar to 


xan a Country 


That the prisons department is efficient was demonstrated 
by the way in which it met the stream of a wholly abnormal 
imcrease in the population of certam prisons which arose out 
of the disturbances in Buganda during the early part of the year 
The staff had to work long hours and there was considerable 
overcrowding, but no untoward incident occurred, and the 
work of the medical officers was rewarded by the absence of 
any epidermec disease As the prisons were open twenty-four 
hours a day for receptions, it speaks well for the staff that 
things worked smoothly 

There is an amusing Comment on the health of the warders 
of one prison. While their health and that of their families 
was gencrally good, there were numerous cases of wounds and 
abrasions in the first three months of the year among the 
warders . these being due to the fact that they were inexperienced 
cyclists who had just purchased bicycles A footnote says 

One of the results from the increase in salanes and the pay 
ment of arrears due which had not been foreseen 

Employment has been found for discharged prisoners in a 

nber of instances often on bricklaying or other building 
It is pleasant to read that 
the response of outside employers in this connexion has been 


k which they learned in prison 


gratifying It is also stated that a number of prisoners 
after they have rested " on release from prison return volun 
tarily to the headquarters or to the central prison for assistance 
in obtaining employment After-care 1s evidently by no means 
veglected, and it appears that every effort is being made to help 


ex-prisoners to rehabilitate themselves among their own people 


The tal 1 nue collected by Prison Industries from all 


es during the year was an all-time record and amounted to 


ronment Prisons employment of pris 

© the task of openmg up and 

! s year has seen an increased 
larger prisons attain self-sufficiency in 


their food supplies 


Probation in Uganda 


It must often be dil not umpossible, to imtroduce 
Enelish systems and methods into communities of a totally 
| 


different race and way of life. In connexion with penal adminis- 


tration, howeve it seems that the difficulties have not proved 
insuperable, and when we come to probation we find plenty of 
evidence that our system is taking root and proving fruitful 
in many lands and among many races. This is no doubt due 
in part to the fact that not only are English probation officers 
sent abroad to organize probation but also men and women 
from colonies and protectorates have been sent here for part 
of their training and have thus been fitted to carry on the work 
among their own people 


The probation system is evidently developing in Uganda 
As yet it is still in its carly stages and the report for 1949 says 


that it suffers from lack of ancillary services usually associated 
with the social work of the courts, Le., remand homes, hostels, 
approved schools and borstal institutions, and a juvenile 
ordinance ; moreover, although a juvenile court was established 
administrative difficulties caused its discontinuance, but it is 
hoped that before long it may prove possible to resume weekly 
sittings. Since juveniles naturally provide many cases of pro 
bation, probation officers feel the need of special juvenile courts 
It is constantly said in this country that a good remand home 
is a necessary adjunct to a juvenile court. This is realized in 
Uganda, as the following passage from the report shows 


The absence of a remand home, or any place of safety 
(apart from a prison) in which to accommodate temporarily a 
juvenile whilst inquiries are being made, has proved a great 
hardship and has often led to officers having to take delinquent 
or vagrant juveniles to their own homes, which is not a fair or 
desirable procedure. Steps have now been taken to establish 
a joint probation hostel/remand home which will, with his 
consent, temporarily house a juvenile remanded on bail or a 
probationer of no fixed abode awaiting arrangements for his 
re-settlement. The building, suitably and simply furnished, was 
ready to receive juveniles by the end of the year.” 


Evidently there is a clear realization of what is needed and 
there is every prospect of progress on the right lines 


Scamping Rascal 


4 law student who asks why libel is a misdemeanour as well 
as a tort, and slander no more than a tort, is likely to be told 
that it is because of the danger of a breach of the peace. That 
this answer is unsound is shown in Russell on Crime and else- 
where : a breach of the peace is at least as likely to be caused 
by slander. Mr. Jackson, if he had not been a church warden, 
must surely have been tempted to assault Mr. Adams then and 
there (5 L.J.C.P. 79)—he would have been much less likely to 
do so if the accusation had merely been contained in a letter 
to the vicar. The common explanation will not do. The truth 
is that the rule, like most of the artificial rules in English law 
can not be explained except by history. For that history the 
reader may be referred to Holdsworth, or, more compendious, 
an appendix to section VII of Part IV of book II of Jenks, 
English Civil Law, p. 438 


To the man in the street libel and slander mean much the 
same, and he is likely enough to threaten to prosecute for 
damages a person who speaks ill of him. The English law of 
defamation, libel, or slander, is not a branch of law of which 
we have much reason to be proud, putting as it does a premium 
upon speculative actions, and on the other hand treating 
reputation, broadly speaking, as a piece of property. It is evident 
that in many cases an action for damages is not a satisfactory 
remedy for the victim. An injunction will be too late to stop 
the harm done, and the libeller, having started the defamatory 
statement on its travels, may be quite willing to submit to an 
injunction against its repetition, while fear of damages and costs 
do not deter the libeller who has nothing to lose. This rather 
than a supposed connexion with breaches of the peace is the 
real justification for allowing prosecutions. The defendant if 
found guilty can be punished if the court thinks fit; the case can 
be brought to trial much more promptly than a libel action, 
and injunction has its parallel in a recognizance to be of good 
behaviour toward all men and particular toward the prosecutor 

the form will be found in Oke. There might be a good deal 
said in favour of extending this summary remedy to slander. 
For slanders actionable per se there is now the remedy in 
damages ; for others none. To some extent the criminal remedy 
for libel is paralleled in practice, where slander is concerned, 
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by recognizances of the peace or for good behaviour, but these 

though they have their proper place—are, when taken “ in 
the air without a criminal charge, not free from objection 
And in the metropolitan police district there is the overworked 
‘ abusive or insulting words or behaviour whereby a breach 
of the peace may be occasioned,” objection to which as some- 
times extended is even greater—not least (in our present con- 
text) because the truth of the “ abusive or insulting words 
is no defence. Definite recognition by Parliament of slander 
as a misdemeanour (in some cases at any rate) would improve 
the law 


Binding Over for Libel 


The foregoing note was suggested by papers recently sent 
to us for advice, in a case of criminal libel. In that case defendant 
was willing to be bound over not to repeat the libel, but some 
uncertainty seems to have been felt about the form in which 
this should be done. The taking of a recognizance from the 
offender in addition to or in substitution for the imposing of a 
penalty is still possible at common law, despite s. 5 of the 
Libel Act, 1843. The two best modern cases seem by a curious 
coincidence both to be in 1913. In 2. v. Trueman (1913) 77 J.P 
428 there is an examination of the common law as well as the 
Statute law by Rowlatt, J., delivering the judgment of the Court 
of Criminal Appeal. In 2. v. Edgar (1913) 77 J.P. 356 there is 
a short judgment of the Divisional Court, varying a sentence 
by the Recorder of London in regard to the length of time for 
such a recognizance. A longer judgment by Lord Coleridge, C.J., 
is to be found in Haylock v. Sparke (1853) 17 J.P. 262, the case 
of “ donkey Watt, the railway jackass.” As a matter of some 
interest, reference may be made to one of the cases in which 
John Wilkes was involved, and was required amongst other 
things to enter into a recognizance to be of good behaviour 
The form of recognizance appears at p. 374 of vol. 4 of Chitty 
on Criminal Law, edition of 1826, i.e., earlier than the Libel 
Act, 1843 The recognizance was, however, in older form 
than that now used. A modern form is suggested in Oke, 
p. 128, No. 46. Every recognizance is in the form of a bond 
to the Crown: this by virtue of the statute 33 Henry VIII, 
cap. 39 and s. | of the Crown Debts and Judgments Acts, 1860 
which generalizes what had previously been the law in regard 
to bonds relating to the Customs There is no special form 
prescribed for libel cases The recognizance should be for 
“good behaviour to all persons and especially "<4 a v7 
J.P. 356, in the middle column 


Fas Est Et Ab Hoste Doceri 


Yet another coincidence is that, while we were looking into 
the matter to which the foregoing note refers, we received a 
neostyled statement circulated by the Society for Cultural 
Relations with the U.S.S.R., on the subject of defamation in 
Russian criminal law today The statement is a condensed 
version of a lecture ; the summary starts from the proposition 
that every citizen is bound to respect the rights of the socialist 
community life, and then jumps (rather surprisingly at first 
sight) to the proposition that defamation is an infringement of 
the dignity of the individual and is one of the most dangerous 
of such infringements. The dignity of the individual rests on 
“ the wider concept of morals,” and the dignity of the individual 
is enhanced in the U.S.S.R. by the very fact that he is a member 
of the first socialist state in the world. The reader who is tempted 
to mutter “ herrenvolk ” had better search his conscience : do 
we not all, more or less unconsciously, feel that the dignity of 
the individual Englishman is enhanced by the fact that England 
was the first country to do something which that individual 
thinks was especially worth inventing : things such as kindness 





to animals, and public libraries, and the House of Commons, 
or whatever the speaker happens to believe in and to regard 
as peculiarly English? It was to an Englishman of the nineteenth 
century that a Jewish enemy not unplausibly attributed the 
saying, “* The world belongs to the cult of the cold bath.” We 
suspect the truth to be that whenever a people reaches a certain 
position in the world, its component bipeds instinctively exclaim 
Cives Romani sumus—and then look round for a reason to 
support the instinct. The Russian intellectuals of 1950 appar- 
ently believe that they invented socialism, at least in Marxian 
form, and so Marx is made to bear responsbility for their 
belief that the world belongs to them. But that, as was said 
when one died in 1494 “cursing the name of Borgia,” is a 
seasoned name 


Development, says the learned Russian lecturer, of a sense 
of his own dignity and of respect for that of others is an clement 
in cultural education, and all aspects of socialist ideology 
(literature, science, law, etc.) are directed towards this aim 
Hence (we are still quoting) defamation is one of the most 
serious crimes against the individual. Anyone may be the 
victim of defamation, perhaps even though the victim is not 
conscious of his own dignity. A corporate body may be de- 
famed. Defamation is defined as publishing statements de- 
famatory of another and known to be false, which tend to 
lower the dignity of the victim in the eyes of third persons 
These limiting words “ known to be false,” seem to bring in 
mens rea: the marked contrast with the English civil law of 
libel may, however, be due to a different approach. General 
abuse unsupported by concrete facts is sufficient only if it 
necessarily implies the existence of such concrete facts. To 
ascribe to any one characteristics sharply opposed to the cus- 
toms and moral rules of the society in which he lives is defama- 
tory. This again looks strange until one thinks a little : from 
the United States, proceedings for defamation on this very 
ground were reported while this note was being written. In 
England, where political controversy still uses the language of 
the sports ground and retains much of its spirit, and where the 
essential evil of defamation has come to be regarded as loss 
to a man’s pocket rather than to his personal dignity, there is 
not much authority upon the question whether it is libellous 
to write of a man that he is a Buff when in fact he is a Blue 
though it might well be so if his livelihood depended on his 
blueness. We have some recollection, though we have failed 
to trace the case, of its being argued for the plaintiff, though 
possibly not held by the High Court, that it was libellous to 
say falsely of a bank manager, in a Welsh country town forty 
years ago, that he was a member of the Church of England, 
since this would drive away customers from the bank. Today 
it could be argued that it was libellous to say falsely, of a man 
who was not of independent means, that he belonged to British 
Union, since this might debar him from much paid employment. 
Since Communism still receives the same protection here as 
other political doctrines, and in England is not a general 
obstacle to obtaining professional or other paid employment, 
it would hardly be defamatory here to call a man a communist, 
when he is not. But we can conceive, now that even in England 
the idea is gaining ground that politics are not the same as 
cricket, that it might be libellous to write falsely of a man 
that he was a communist when he was a candidate for a re- 
sponsible position under government or in a trade union, two 
avocations where communist membership might reduce his 
earning capacity—here again the pocket test applying. 


An interesting feature of the Russian approach is that—by 
way of exception to the general system of public prosecution, 
the prosecution of defamation cases is a matter of private choice. 
This, the lecturer explains, is not because the State considers 
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of the Acquisition of Land (Authorization Procedure) Act, 
1946, for the speedy acquisition of land Accordingly, this 
power will lapse on April 17, 1951. This may seem surprising 
in view of the likelihood that land will be needed in coming 
months f 
perhaps the Government have other powers in mind. Whether 


local authorities are advised to make all appli- 


warlike purposes, if not for purposes of war 


this i8 sO or not 
cations under s. 2 not later than the end of January, 1951, 
after which date applications could hardly allow enough time 
for the confirming authority, if it so decides, to give an auth- 


orization before April 18, 1951 


CONNIVANCE 
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has been a conduct 


some 
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The next landmark is provided by Churchman v. Churchman 
1945) P. 44. In this case Lord Merriman, P., besides engaging 
in a study of Gipps v. Gipps and Hume, supra, \aid down some 
general principles which deal with the element of corruption 
in connivance. “* Connivance implies that the husband has been 
accessory to the very offence on which his petition is founded 
or at the least has corruptly acquiesced in its commission, and 
the presumption of law has always been against connivance.’ 
But the judgment carefully distinguishes between corruption at 
a late stage in an adulterous association and at its commence- 
ment. “It 1s of the essence of connivance that it precedes the 
event, and, generally speaking, the material event is the inception 
of the adultery, and not its repetition, although the facts may 
be such that connivance at the continuance of an adulterous 
association shows that the husband must be taken to have 
connived at it from the first.” In the case in question the hus- 
band, though strenuously objecting to his wife’s adultery in 
the first place, had later sought to make a collusive bargain for 
The court held that this could not effect a notional 


conversion of objection at an early stage to connivance at a 


damages 
later stage of the association. As regards what is said in Church- 
man Vv. Churchman, supra, about the standard of proof for 
connivance the cases of Davis v. Davis (1950) 114 J.P. 56, and 
Gower v. Gower (1950) 114 J.P. 221, may be referred to: they 
have revised this aspect of the law 

Finally we come to Douglas v. Douglas and Webb ( (1950) 2 
All E.R. 748), in which the standards and definitions already 
discussed are brought up to date in relation to a set of facts 
which might easily be of wide incidence The case was an 
appeal by the husband from the dismissal of his petition for 
divorce on the grounds of his wife’s adultery, the reason for the 
dismissal being that he had himself been guilty of connivance 


The crucial facts of the case were that the husband heard a 
conversation between the wife and the co-respondent which 
satisfied him that they had committed adultery together. He 
did not there and then forbid the house to the co-respondent 
because he felt it would mean that adultery with his wife would 
be committed elsewhere. Later he called in inquiry agents, 
who, in the husband's absence from the house, eventually saw 
the wife and co-respondent commit adultery. Somervell, LJ.. 
in his judgment, said that the Court, in considering the issue of 
connivance, had to have regard to the petitioner's state of 
mind. The procedure adopted by the husband in absenting 
himself at the suggestion of the inquiry agents arose some 
time after the inception of the wife's adulterous intercourse, 
and could not be relied on as connivance of the material event 

the inception 

Denning, L.J., developed this point, and distinguished between 
knowledge and consent. “ The consent, to be a bar, must be a 





consent to the inception of the adultery Once a husband 
Suspects that an adulterous intrigue has already started, he is 
not guilty of connivance simply because he watches for proof 
of it : n the husband is necessary to his 
connivance In conclusion his Lordship distinguished the 
facts of this case from one in which a husband watched an 
association ripen, and encouraged it to turn into adultery 
That would be the action of an agent provocateur and would be 


connivance 


SPECIAL CIRCUMSTANCES 


HAILS 


By t 


The magistrate and his clerk have become very familiar with 
special circumstances or reasons in criminal cases In some 
of the more serious motoring offences a conviction must be 
followed by disqualification for holding or obtaining a driving 
licence for twelve months “ unless the court for special reasons 
sees fit to order otherwise.” (Road Traffic Act, 1930, ss. 11, 15 
and 35.) A magistrates’ court which allows, at the time of 
imposition, time for payment of a fine, must not then fix the 
term of imprisonment in default of payment, except “ for 
special reasons, whether having regard to the gravity of the 
offence, to the character of the defendant, or to other special 

umstances (Money Payments (Justices’ Procedure) Act 
1935, s. 1.) Under the Defence (General) Regulations, 1939, 

SS (1) (d) certain offences carry minimum fines which 
ensure that the offender derives no financial benefit from the 
offences it these fines may be mitigated if the court finds 
special circumstances for so doing It is noteworthy that the 
words “ reason and “circumstances” seem to have been 
used by the legislature as synonymous, indeed, in the Money 
Payments Act, supra, both are used in one section, whilst the 
courts have followed this practice 

Meanwhile, in legislation of another type, the Adoption Act, 
we meet the phrase “ special 
used the Adoption of Children (Summary Jurisdiction) 
Rules, 1949, and it is the purpose of these notes to examine 


cumstances which is also 


such decided cases as there are on the meaning of the words 
in the c inal legislation, and see if we can get any guidance 
as to what are special circumstances in adoption cases, drawing 
such assistance as we can from a judicial decision in an adoption 
case where it was held that the courts should not act save in 
such circ 
It is perhaps rather astonishing that in the motoring cases, 
where there were thousands of licences being suspended, and 
possibly thousands more in which special reasons were found, 
il 1946 that an authoritative ruling was given by 
a super court in England. In that year the King’s Bench 
Divisional Court ruled in Whittall v. Kirby {1946} 2 All E.R. $52, 
that special reasons for not disqualifying a driver must be 
reasons special to the offence and not to the offender. This, 
after years of confusion, when so often the real special reason 
ling suspension had been the fluency of the defending 


' 


advocate, was almost startling, but the most important result 


for withhe 


the case was not expressed in the judgment, although it 
followed inevitably 4 few months later, however, in Rennison 
v. Knowler {1947} 1 All E.R. 302, it was made clear that the 
King’s Bench Divisional Court regarded the question as a matter 
of law, or at any rate of fact and law inextricably mixed. Since 
then there have been numerous cases in which certain facts 
have been held to be, or not to be, special reasons, and every 
person concerned with magistrates courts will have studied 
these with care. Before Whittall v. Kirby, supra, there was a 
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It will be seen that in all these cases the test applied is the 
state of the husband's mind at a particular time —the start of an 
adulterous association by the wife. What happens subsequently 
is only relevant to the issue of connivance if it sheds light on 
the husband's attitude at this point—the stage of inception 
Courts must never allow criticism of action which may fully 
merit censure to confuse the central question in all cases where 
connivance is alleged how did the husband react to the 


initiation of the adulterous association 


IN ADOPTION CASES 


case, R. v. Recorder of Leicester, ex parte Gabbitas [1946] 
1 All E.R. 615, where it was held that it was the duty of a court 
finding special reasons to state those reasons in its judgment : 
in his judgment, Goddard, L.C.J., said that he hoped that 
courts of summary jurisdiction would take particular notice of 
this. In addition to these rulings there is another, which does 
not seem to have had the notice it deserves. The case of 
Roberts vy. Colwyn Bay Dairies (1948) 112 J.P.N. 810, showed 
that the Divisional Court would act in a case under the Defence 
Regulations, 1939, when the minimum fine required by reg 
55 (1) (d) had not been imposed because an inferior court 
had found special circumstances on the same principles as it 
had laid down in Whittall v. Kirby, but it also made it clear 
that it was not enough to rely on the statement of the defending 
advocate : evidence on this point must be given, and the circum- 
stances proved to the court. More recently, in a road traffic 
case Taylor and Another v. Saycell (1950) 114 J.P.N. 617, the 
Lord Chief Justice said in his judgment that the court below 
could not have found special reasons as the defendants had 
given no evidence 

There is a qualification to Whittall v. Kirby, that the character 
of the offender may be a special reason where, and only where, 
the statute expressly provides this, as it does in the Road Traffic 
Act, supra, s. 11, and the Money Payments Act, supra, s. 1 


The position in criminal cases may thus be summarized 
Special reasons or circumstances are matters of law, to be 
ascertained on sworn evidence and declared as findings of the 
court. They must be reasons or circumstances special to the 
offence and not the offender, unless the particular statute expressly 
provides to the contrary 

From this we turn to adoption cases : it may seem a far cry 
from, for instance, a drunken motorist to the needs of an infant, 
but it must be remembered that appeals on points of law in 
adoptions, from magistrates courts go, not to the Chancery 
Division which deals with adoptions originated in the High 
Court, but to the Divisional Court of King’s Bench. Having 
already ruled on the meaning of, and procedure in finding and 
announcing, special reasons and circumstances, the rule stare 
decisis will prevent that court going far from its past decisions 

Special circumstances arise in adoption in the following ways 

(1) Where the sole applicant is a male, and the infant a 

female, an adoption order shall not be made “ unless the 
court is satisfied that there are special circumstances 
which justify as an exceptional measure the making of 
an adoption order.” (Adoption Act, 1950, s. 2 (2) re- 
enacting Adoption of Children Act, 1926, s. 2 (2) .) 
Where grandparents seek to adopt the illegitimate child 
of their own daughter of tender years and living with 
them (/n re D. X., an infant (1949) Ch. 320) 
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parties to an adoption order, and provides that the 
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the court that there are special reasons which render this 
ttendance necessary Rule 15 prohibits adjournments at the 
ince of the applicant unless the court is satisfied that there 
ire special circumstances which render an adjournment necessary 
Ww expedient 


The writer has no hestitation in arguing that where, in any 


{ these matters, the court finds special circumstances, it should 
tate those reasons before such of the parties as are present 
ilso suggested that it might be wise to enter them in the 
ss part of the adjudication: at any rate some note of 

be kept The question of whether evidence as to 
stances is required not so quickly answered 

before making an order 
Where 


un order on the ground that the case is more 


indoubtedly be wise 


imstances to ask for such evidence 
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tain evidence might in itself be such a 


PUBLIC UTILITIES STREET WORKS ACT, 


bscurity may be thought more frequent 
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wh. 6, Part |, where the Minister of Trans 
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[ cipal pout long at mssue between highway authorities 
und stat wy undertakers, which was largely responsible for 
the appointment of a joint committee of the two Houses of 

nt in 1938-39, under the chairmanship of Lord Carnock, 
2 of the Act. Here 


promoting authority, 


ally settled in Part a highway 


"ther body, as a is required 
the reasonable cost of undertakers’ works rendered 
by various kinds of works to or in a street or bridge 
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ipparatus, which was the sharpest projection 


between 1925 and 1938 
espect are contrary to the earlier 


uthorities, but much 


the latte 

the associations of local a 

has flowed from highways and under bridges in a stream 
changes since then, including that from private to public 


hip of important statutory undertakings 


works cock formulated in ss. 3 to 14 and schs. 1. 


new Act, is preceded by some declaratory and 


circumstance. In the interlocutory matters, rr. 10 and 15 
it will be remembered, evidence should be taken if available, 
but here again nay be that the absence of evidence is the 
reason for the requirement of attendance of a respondent, or 
for the adjournment of the case 

Finally, what will be special circumstances It is likely 
that if need arise the Divisional Court of King’s Bench will 
deal with them as matters of law, and say that certain facts 
Until such time as this is done 
it is necessary to draw inferences from other cases. in making 
adoption orders, the court must be satisfied that the order 
will be for the welfare of the infant, due regard being given 
to his wishes having regard to his age and understanding 
Adoption Act, 1950, s. 5 (1) (6). Reference has been made to 
In re D. X., supra, what Vaisey, J., said that in such a case 
an order should be made only “ in special circumstances 


do, or do not, give rise to them 


never as a matter of course.”’ He also said: “ Every case must 
be judged on its own facts, dealt with on its own merits, and 
decided on a balance of considerations : 

It is suggested that these words should be borne in mind in 
trying to decide what are special circumstances in adoption 
cases, with the added necessity that where special circumstances 
are required before making an order it may well be held that the 
special circumstances must be such as are special to the needs 
and welfare of the child, and that in all cases where such cir- 
cumstances are mentioned in the Act, in the Rules, or in case 


law, special circumstances are “ never a matter of course.” 


1950 


considerable definitive provisions in ss. | and 2. Thus, s. | (1) 
describes the purposes of the street works code and the extent 
and nature of the works regulated by it. The code is to have 
effect in relation to any statutory power to execute undertakers 
works in a street except a power conferred for purposes of a 
railway undertaking or a tramway (including trolley vehicle) 
undertaking, is intended to protect, among others, authorities 
having the control or management of streets, sewers, drains 
or bridges, and in some respects extends to “ controlled land ™ 
mainly defined in sch. | as land abutting on a street which is 
maintainable as a highway or is prospectively a maintainable 
highway 

Four definitions relevant to s. | (1) are given in subs. (2) to 
(5). “ Undertakers’ works” are works of specified kinds for 
any purposes other than road purposes; the kinds concern 
the placing, removing or otherwise dealing with apparatus 
“ Street " is a comprehensive term including a road, footway, 
square or court and “ any length of land laid out as a way 
whether it is for the time being formed as a way or not irres- 
pective of whether the highway, road or other thing in question 
is a thoroughfare or not.” A “ maintainable highway” is 
simply a highway maintainable or repairable by the inhabitants 
at large, but a declaration by a local authority is necessary 
under sch. 2 before a street can be designated as a prospectively 
maintainable highway. “* Code-regulated works ™ are, briefly, 
undertakers’ works executed or proposed to be executed in 
exercise of a power in relation to which the street works code 
has effect 

A “ street authority for the purposes of s. 2 of the Act, 
describing parties to proceedings under the street works code, 
may be a highway authority where the street is a maintainable 
highway, or the appropriate local authority where the street 
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$ prospectively a maintainable highway. “ Street managers 
authority lable to the public to maintain or repair 
ing that, an authority, body or person having 
the management or control of the street An authority or 
nciudes a person exercising functions on behalf of 
the Crown. Further definitions relevant to s. 2, ¢.¢., of a bridge 
authority, a transport authority, and of a highway authority 
being the council of a non-county borough or urban district 
claiming under the Local Government Act, 1929, s. 32, are 
given in s. 38 (3) of the Act of 1950 


inciuce al 


the street, or, fai 


managers 


Undertakers, i.¢., an authority, body or person by whom a 
Statutory power to execute undertakers’ works, supra, is exercis- 
able, are prohibited by s. 3 of the Act from executing any code- 
regulated works, subject to certain exceptions, until a plan and 
section of the works has been settled, by agreement or by arbitra 
tion, with each of the authorities or managers concerned. A 
description, whether in diagram form or not, may, under s. 3 (7), 
be accepted by an authority or managers as or in lieu of a plan 
and section of works. Emergency works may be executed 
forthwith and a plan and section submitted to the authorities 
or managers concerned as soon as is reasonably practicable 
thereafter 4 pian and section of works is not required to be 
submitted to street managers having no liability to the public 
to maintain or repair the street if they do not notify such a 
requirement within fifteen days of being given notice of proposed 
or emergency works. Contravention of or failure to comply 
with statutory procedure renders undertakers liable on summary 
conviction to a fine not exceeding fifty pounds. An objection 
of an authority or managers to undertakers’ proposed or 
emergency works may be met by agreement or arbitration ; failure 
to comply with an arbitrator's direction renders undertakers 
liable on summary conviction to a fine not exceeding ten pounds 
in respect of each day of such failure 


Notice of approval, disapproval or other decision of an 
authority or managers in relation to proposed works is to be 
given to undertakers in accordance with s. 4. A sewer authority, 
or a bridge authority or managers, are limited as such to modi- 
fying or disapproving a plan and section only on grounds of 
injurious effect of proposed works on their sewer, or on the 
structure or stability of their bridge, respectively. An arbitrator 
appears to be precluded by s. 4 (7) from modifying a plan and 
section in relation to the placing, altering or changing the 
position of apparatus in a street which is carried by or goes 
under a bridge, to meet an objection of injurious effect on the 
structure or stability of the bridge; the undertakers have to 
try again with a fresh plan and section. Circumstances, including 
the national interest, in which the Minister of Transport may 
disregard an objection to certain works are set out in s. 4 (8) 

A street authority may disapprove a plan and section on the 
ground that proposed works ought to be executed wholly or 
partly in controlled land abutting on the street, instead of in a 
maintainable or prospectively maintainable highway. A proviso 
to s. 5 (1) qualifies ability to disapprove or modify, and, by 
subs. (2), an arbitrator may determine the extent to which the 
works should be in controlled land. Circumstances in which 
undertakers may execute works in the street despite, for instance, 
disapproval by a street authority on the ground that the works 
should be executed in controlled land, are set out in s. 5 (4); 
these might arise if the street authority do not secure for the 
undertakers the right, by the exercise of powers in sch. | or 
otherwise, to execute works in controlled land, and the street 
authority would be required to pay to the undertakers any cost 
reasonably incurred 

Ordinarily, as stipulated in s. 6 (2), undertakers will not give 
notice of their intention to begin code-regulated works in a 


street until after the plan and section have been settled pursuant 
to ss. 3 and 4. When notice is given, under s. 6 (1), to each of 
the authorities or managers concerned, and to street managers 
in the case of a prospectively maintainable highway, the mini- 
mum period to elapse before commencement of works will be 
three days as regards a service pipe or service line or an over- 
head telegraph line, and seven days generally. A maximum 
period of two months plus possible extension is laid down in 
s. 6 (3) as that during which works under notice should be 
“ substantially begun,” otherwise a notice becomes invalid.‘ 
Exclusion of some comparatively minor works from require- 
ment of notice is effected by exceptions made in s. 6 (4). 
Emergency works may be begun immediately, but, as soon as 
is reasonably practicable, a notice stating the reason and other 
information must be given by undertakers. Failure to give 
notice or information required by s. 6 renders undertakers 
liable on summary conviction to a fine not exceeding £50 


Execution of incidental works and re-instatement and making 
good by undertakers are mainly provided for in s. 7, which 
includes liability, in subs. (2), on summary conviction to a fine 
not exceeding £10 in respect of each day of failure to re-instate 
and make good ; a similar liability is laid down in subs. (4) as 
regards failure to execute works under an award or on an 
arbitration, following notice of a claim by an authority or 
managers that different or further works of execution or re- 
instatement were required. Authorities or managers are entitled 
to reasonable cost of supervision of works, and a transport 
authority to cost of measures, such as signalling, for controlling 
traffic, or for securing the safety of employees. Cost of works 
incurred by an authority or managers on inspection of un- 
supervised works is repayable by undertakers under subs. (5). 
Subsidence or other deterioration in a street within six months 
of completion of works may be made good and the cost re- 
covered by a street authority, subject to conditions in subs. (6), 
and sch. 3 which, among other matters, distinguishes by 
definition “ interim restoration" and “ permanent re-instate- 
ment and making good.” 

Adequate fencing, guarding and lighting of code-regulated 
works in a place to which the public have right of access, and 
operation and lighting of traffic signs are among requirements 
under s. 8 of the Act of 1950, non-fulfilment of which would 
render undertakers liable on summary conviction to a fine not 
exceeding £10 in respect of each day of failure. The street 
authority or managers are empowered to “ do anything needed 
for securing observance of those requirements (and of res- 
tricting the opening or breaking up of a street to that “ reason- 
ably necessary ") and to recover the cost reasonably incurred 
Ultimate interest of a street authority in a street which is prospec- 
tively a maintainable highway may be protected by the authority 
through co-operation required of them, under s. 9, with the 
street managers as regards the proper execution of works and 
re-instatement by undertakers. Extensive provisions for the 
protection of transport and sewer authorities are contained in 
ss. 10, 11 and 12, while shorter protective provision is made 
in s. 13 with respect to re-instatement and making good by 
undertakers after “* code-regulated works which include breaking 
up or opening a sewer, drain or tunnel not being a public 
sewer.” 

After completion of the “ street works code ™ in s. 14, where a 
street authority or street managers are given the right, in certain 
circumstances, to remove and dispose of apparatus placed 
temporarily, the uneasy task of switching from a wide variety 
of old provisions scattered in many public general and special 
enactments is undertaken in s. 15. The essence of s. 15 is in 
subs. (1) (4) declaring its effect of “ rendering enactments 
other than the street works code not applicable in relation 
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us mentioned in s. | (1) (a) of the Act, are 
general, the street works code comes into effect 
times stated ins. 15 (2); first, as regards a power 
other than by special legislation, before or within six 


6, 1950) of the new Act, 


w the passing (on October 

expiration of those six months, secondly, as regards 

being regulated wholly or in part by special legislation 

r than the expiration o months from October 26 

1950, as the Minister of Transport may by order appoint, and, 

thirdly, as regards a power created (say, by subsequent legis 

lation) after the expiration of the said six months, from the time 
of its creation 

Other provisions in Part I of the Act, relating to the street 

works code, in ¢ invalidation of some inconsistent agreements 

(s. 16). variations as regards consents to be obtained by under 

takers from a highway authority as such (s. 17), compensation 

by undertakers to a street authority or others for damage caused 


und indemnity for nuisance (s. 18), indemnity by 


undertakers of a transport authority in respect of damage to a 
bridge, flooding or other obstruction (s. 19), and consequential 
amendments of enactments concerning the Postmaster-General 

Part 2 of the Act contains a code, probably destined by usage 
to become “the Part 2 code,” providing for payment by a 
“ promoting authority " to undertakers of “* the cost reasonably 
incurred " by them on works or measures necessitated by, for 
instance, works for road purposes by or on behalf of the council 
of a county, or of a borough or urban district. Miscellaneous 
provisions in Part 3 include, in s. 28, prohibition (with exception 
for emergency works and in certain other circumstances) of 
breaking up or opening of a maintainable highway by statutory 
undertakers within a period of twelve months from re-surfacing 
of one-third or more of the width of the carriageway An 
Exchequer Equalization Grant payable under the Local Govern- 
ment Act, 1948, may be increased, pursuant to s. 33 (2) (d), of the 
Act of 1950, by expenditure of a local authority ; also in Part 4, 
the Act is applied to the administrative county of London, and 
to the Metropolitan and City of London police districts, subject 
to modifications in sch interpretation through ss. 37 and 
38 will add a number of new terms to the technical language of 


public administration 
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but the appeal committee held that they had no jurisdiction to 
entertain an appeal against an order of that kind The applicant 
obtained leave to apply for an order of mandamus commanding the 
appeal committee to hear and determine the appeal 

By s. % of the Criminal Justice Act, 1948 (1) A person con- 
victed by a court of summary jurisdiction shall have a right of appeal 

(a) if he pleaded Guilty or admitted the truth of the information, 
against his sentence; (5) in any other case, to a court of quarter 
sessions in manner provided by the Summary Jurisdiction Acts 
(2) For the purpose of the last foregoing subsection, the expression 
‘sentence * includes any order made on conviction by a court of 
summary jurisdiction [with certain immaterial exceptions] * 

Held, that “ order made on conviction ™ in subs. (2) meant “ order 
made in consequence of a conviction™; that the order to find 
sureties was not made in consequence of any conviction, but was in 
the nature of preventive justice under the Justice of the Peace Act, 
1360; and that no appeal lay against such an order. The motion, 
therefore, failed 

Counsel B. St. Q. Power for the applicant Vernon Gattie for 
the respondents 

Solicitors : Philip Conway, Thomas & Co.; Solicitor, Metropolitan 
Police 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


INFORMATION 


Procedure followed the lines laid down in the Ministry's circular 
No. 95 dated September 23, 1950. The Corporation's case was put 
in a ninety-minute opening statement by the Town Clerk, Mr. E. J. 
Waggott, followed by supporting evidence from four professional 
and twelve lay witnesses Cross-cxamunations were, at this stage, 
restricted to broad policy issues. Expert witnesses were then recalled 
for cross-examination on detail At the Inspector's suggestion, the 
Town Clerk conducted a single re-cxamination of these witnesses 
when all objectors’ cross-examinations had been completed. Objectors’ 
cases were then presented 

On several occasions during the hearing, the Town Clerk drew the 
attention of counsel to the distinction between Mr. Lock’s master 
plan and survey, which has been published in book form, and the 
development plan as adopted by the Corporation. He stressed that 
the development plan was concerned only with the proposed zonal 
development. Objections in respect of a cinema and a club were 
withdrawn following his assurances that neither building was 
threatened under that plan The Inspector confirmed that these 
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objections would be renewable, if necessary, through future amendment 
of the plan 

In his opening address, the Town Clerk said he hoped that the spirit 
of the inquiry would be that the plan was “a family affair” and in 
no sense an issue of the Council versus anybody.” They were 
anxious to express the will of the people as a whole 

After tracing the history of the town, which began with the con 
struction of a coal dock 100 years ago, and referring to its growth 
from the population of 350 to 70,000 within sixty years, the Town 
Clerk said that this had encouraged the gambling and speculative 
building which was responsible for the tremendous spread of maur 
shopping streets existing today 

In 1946, after increasing difficulty in dealing with applications for 
interim development, the Council decided, in conjunction with the 
adjoining borough of Hartlepool, to engage Mr. Max Lock. “ We 
felt the need of a plan desperately,” he said, “ and it is presented 
to the Minister by the wish of the Council and not under any pressure 
imposed by the 1947 Act. If we had wanted to escape from our 
obligations I believe we would have had the ingenuity to have done so.” 

The Lock planning team had lived in the town more than a year and, 
in mixing with the people and seeking their views, had distinguished 
itself by its anxiety not to prepare a plan which would be unacceptable 
The work required by the 1947 Act had been completed almost as 
soon as the Act was passed. The plan was presented at a town’s 
meeting in February, 1948, and he detailed the subsequent steps to 
ensure that its proposals were brought to the notice of all sections of 
the community An exhibition lasting a month featured models 
costing hundreds of pounds and included a series of lectures and 
“at homes" attended by virtually all the town's professional, in- 
dustrial, trade, insurance, trade union, social, youth and sporting 
organizations. ““ Those people,” he added, “ included all the objectors 
appearing here today.” 

On at least five occasions the Council had given its specific sanction 
to the central area reconstruction involving the ultimate removal of 
the shopping centre to a new part. “ Whether this is a good plan or 
a bad plan it is the people's plan . conceived, developed and pre- 
sented after full consultation with the people.” 

The Town Clerk then dealt exhaustively with the proposed new 
shopping centre. He concluded with an assurance that implementation 
would proceed according to the town’s circumstances and financial 
resources. No bulldozers were to be sent out to raze the area. The 
Council's concern would be to preserve as long as possible all property 
which had a useful life 

The Corporation’s professional witnesses were Mr. Lock, the 
borough engineer, treasurer and rating officer. Lay witnesses included 
the Mayor and mimbers of the Council, the secretary of the Hartle- 
pools Co-operative Society, the manager of the principal hotel, a 
leading builder, a wholesale and retail fruiterer operating nine shops, 
and four housewives who criticised the present shop distribution 

The borough engineer, Mr. J. S. Miles, estimated that 650 of the 
borough's total building force of 1,750 could be employed in imple- 
menting the plan. Outlining the present policy concerning interim 
development in the central area, he said that for minor alterations 
not materially affecting the value of property consent was given 
For major internal alterations or improvements involving a change of 
user consent was either refused or granted for a limited period. For 
major external alterations, such as new shop fronts, and for small 
additions to existing premises necessary for carrying on trade or 
business, consent was granted for a limited period. For large additions 
or new buildings consent was refused. Adaptations of non-residential 
premises for some other non-residential use was either refused or 
granted for a limited period. Adaptation of non-residential property 
to residential was granted 

It was possible, he said, that certain tradesmen would take voluntary 
acuion in purchasing sites in the new shopping centre and he thought 
it would be advisable, when the plan was approved, for the Council 
to prepare a large-scale survey and impose the proposed layout on 
the survey That would enable tradesmen who desired to do so to 
take voluntary action 

When that had been done, a joint committee should be set up 
consisting of traders and members of the Town Planning Committee 
This could accumulate all information, particularly whether a trades- 
man wanted to move into the new centre or to a local centre in one 
of the outer neighbourhood units, and such details as the frontage 
floor space, etc., he required 

He suggested that the committee could then proceed to allocate 
sites in the new centre, having in mind every aspect of the property 
concerned and the desirable order of migration. This would ensure, 
as far as possible, the maintenance of prosperity in the present shopping 
Streets. Voluntary action would still be possible, and preferable, 
after the allocation stage, and tradesmen would be encouraged by 
the planning authority to erect shops on the land they might have 
purchased, subject to planning consent 


25 


If the offer of sites on long-term leases in the new centre was not 
accepted, the planning authority might build blocks of shops and, 
after offering them to traders on lease, take action to enforce vacation 
of the old premises 

Mr. A. Limon, borough treasurer, presenting cost estimates, said 
that, in calculating amounts for compensation the Council had been 
assisted by the District Valuer and Inland Revenue Department. In 
the central area, assuming the Council bought all the land, the esti- 
mated cost was £1,478,000; for demolition and site clearance, 
£51,250; and for roads and sewers for re-development £265,470. 
Allowing for land appropriations for other purposes, the net capital 
cost would be £1,715,220. For the Seaton Carew development the 
figure was £64,900, giving a total for the scheme of £1,780,000. This 
was an “absolute maximum ™ as it was unlikely that the Council 
would buy all the land or do all the demolitions, and no account 
had been taken of grants. Over 100 years, the annual charge would 
be £15,000, a rate of 9d. in the £, which would be alleviated to some 
extent by Exchequer equalization grants 

The estimated capital cost, including compensation, of the removal 
of seventy-one per cent. of the total floor space of business premises 
to the new centre was £385,000 over twenty years. Under cross- 
examination by Mr. Rowe, he agreed that, inclusive of proposed 
public buildings and other projected works, the estimate for the plan 
was just under £3,000,000 and that, for an cighty-year period, total 
loan charges would amount to over £5,500,000 


CENTRAL LAND BOARD : CLAIMS ON THE £300m. 
Contributions towards Professional Fees 


The Central Land Board's contribution towards professional fees 
incurred in making a claim under the Town and Country Planning 
Act, 1947, will be sent to the claimant “ care of " the agent whose 
name and address was given in answer to question 2 of the claim 
form S.1 

As stated in the Board's announcement at 114 J.P.N. 635, the contri- 
bution is payable as soon as possible after the determination has 
become final, provided the conditions set out in para. 16 of the Board's 
pamphlet S.1.A. are satisfied 


DEVELOPMENT CHARGE ON MINERALS 
Central Land Board's Practice Note 


A practice note on development charges in respect of minerals 
issued by the Central Land Board, has been published. This is the 
special note referred to in para. 97 of the Board’s Practice Notes 
(First Series). It deals with “ dormant " minerals, that is, all minerals 
except those (known as “ near-ripe ” minerals) in which a mineral 
undertaker had an interest, or was under binding contract to acquire 
an interest, on July 1, 1948. 

The note includes information on exemptions and the arrangements 
for payment of development charge. It is pointed out that development 
charge for the winning and working of minerals is inclusive of the right 
to erect buildings, plant and machinery for that purpose ; the charge 
for erecting buildings, etc., for processing minerals ts, however, normally 
calculated separately 

The Board have discussed with the industrial interests concerned 
the dividing line between winning and working of minerals and 
processing, and an appendix to the note illustrates the Board's general 
views on the question 


PATENTS AND REGISTERED DESIGNS FOR’ ISRAEL 
EXTENSION OF TIME FOR APPLICATIONS 


An agreement has been concluded between the British and Israel 
Governments whereby the time for making belated applications for 
United Kingdom patents or for registration of industrial designs with 
priority based on a corresponding application in Israel on or after 
May 15, 1947, may be extended until a date not later than January 31, 
1951. A corresponding extension will be granted by the Government 
of Israel for making applications in that country founded upon 
applications in the United Kingdom 

The Rules giving statutory effect to the above announcement are 
the Patents (Extension of Time) (Israel) Rules, 1950, $.1. 1950 No 
2024, and the Registered Designs (Extension of Time) (Israel) Rules, 


>” 


1950, S.1. 1950 No. 2025. They came into operation on December 22 


LOCAL GOVERNMENT LEGAL SOCIETY 
ANNUAL MEETING 


The annual meeting of the Society was held at the County Hall, 
Westminster, on November 25. In the morning, a party of members 
was conducted over the site for the Festival of Britain by the Festival 
of Britain representatives, and the members then assembled in the 
County Hall to hear an address by Sir Howard Roberts, C.B.E., 
D.L., Clerk of the London County Council 
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BERKSHIRE COUNTY RECORDS 


The third report of Mr. Felix Hull, county archivist, on the archives 
of Wallingford, Berks., which have been deposited by the corporation 
at Shire Hall, throws new light on an ancient murder 

The brass memorial of Master John Scoffyid can be seen in Bright- 
well Church, and the late Mr. J. K. Hedges found in the first of the 
Wallingford minute books a confess‘on by Robert Forde that he had 
assaulted the priest and killed him with a dagger thrust through the 
head. Now, in going through some loose papers of the 16th century 
Mr. Hull has found the evidence of Richard Murgan, a servant at 
Wallingford Priory. It seems that Forde claimed sanctuary, after the 
crime at the Priory. To do this he had to go before the Town Coroner, 
confess his crime and promise to leave the realm within forty days, 
travelling to a port in penitent's garb and bearing a cross 

This easy way out, however, did not appeal to Forde, and he was 
actually helped by a monk and various people outside the Priory in 
escaping by night over the river into Oxfordshire. Mr. Hull comments 
that it must be “a very late example relating to Sanctuary.” His 
latest report also contains several notes on four pieces of parchment 
which show the first methods of local government and justice at work 
The early keepers, or justices of the peace, are shown as a kind of 
voluntary policemen, who were often exposed to considerable danger 
when making arrests in the violent days of the 14th century 


NEWBURY QUARTER SESSIONS 


The decision to allow Newbury (Berks.) to retaim its quarter sessions 
and Commission of the Peace was marked by a brief ceremony before 
the business of the quarter sessions began on November 15 

With the Recorder (Mr. Edward Terrell) were the Mayor of New- 
bury (Councillor J. H. Hole), the Town Clerk (Mr. L. Southern), the 
Magistrates’ Clerk (Mr. S. Widdicombe) and a representative of the 
magistrates, Mr. A. J. Low. Congratulations were expressed to the 
Recorder and the Borough of Newbury on behalf of the Bar by 
Mr. Charles Burke 

The Recorder said, “ Owing to the indefatigable efforts of those 
who are interested in the maintenance of such ancient courts of such 
venerable boroughs, this court has been saved and is perpetuated by 
an Order in Council. “ This court dates back to the days of Queen 
Elizabeth, when once the Lord High Steward presided over delibera- 
tions. | am indeed gratified that it should be maintained and continue 
its services in the interests of justice. This is indeed an occasion, and 
I feel proud to have the honour to preside over this court at the time 
when the traditions which have grown up since the time of Queen 
Elizabeth, | know will be maintained and carried on in the future.” 

The Mayor revealed the the quarter sessions were granted in 1835 
as the result of a petition from the town. He read an extract from the 
observations of the present town council, presented to the Lord 
Chancellor and dealing with his consideration of the recommendations 
of the Justices of the Peace Act. This pointed out that for some 350 
years a court of jurisdiction had formed an integral part of the life 
of Newbury 


BEQUESTS FOR CLERGY HOMES 


Several years ago a booklet entitled Bequests to the Church of England 
was issued to the legal profession. Since that booklet was prepared 
the Church of England Pensions Board has been empowered under the 
Clergy Pensions Measure, 1948, to undertake the work of providing 
homes for aged clergymen and their wives and for elderly widows and 
other dependants of clergymen 

To enable solicitors to bring the booklet up to date so far as the 
Board is concerned, an illustrated pamphiet has now been circulated 
to all firms of solicitors in the English Counties, Isle of Man and 
Channel Islands . 

There are still many aged and infirm people of the parsonage 
greatly in need of care and accommodation whom the Board will be 
asked to help, and there are several homes for the aged clergymen and 
clergy widows at present administered by ancient charities which 
the Board has been asked to take under its administrative of financial 
care. We are asked to say that the funds at the Board's disposal are 
barely sufficient to meet the needs of its present homes (seven in all), 
and it is unable to extend this work until receipts from charitable 
sources substantially increase 

The Secretary of the Board (Mr. W. H. Oatley, A.C.A.), 53, Tufton 
Street, London, S.W.1., will be glad to give further information to 
anyone who desires it 
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AND PENALTIES 
OTHER 


LAW 


THE FENCING OF DANGEROUS MACHINERY 


4 limited company manufacturing toys and carrying on business 
on the Swansea Trading Estate appeared at Swansea Magistrates’ 
Court before Mr. H. L. Williams, K.C., the learned stipendiary magis- 
trate, charged on two summons with a contravention of s. 14 of the 
Factories Act, 1937, it being alleged in each case that a certain dan- 
gerous part of the machinery in the factory of which the company 
were occupiers, was not securely fenced 

For the prosecution, it was stated that in respect of the first charge, 
part of a drilling machine had been fenced but not the chuck. The 
danger from such a machine was greater to women than to men, and 
a woman was in fact working upon the machine when the alleged 
offence came to the notice of an inspector of factories. When the 
inspector pointed out that the part was not fenced, guards were pro- 
duced from a cupboard 

For the defendant company, who pleaded guilty to this charge, it 
was stated that the drill, which was the sharp instrument, had been 
fenced. The operator did not have to go very near the machine and 
there had not been any accident with it. The guard of the chuck had 
been mussed and nobody had asked for or about it since, until the 
inspector's visit The company pleaded not guilty to the second 
charge, and evidence was given for the prosecution that the machine 
in question was a power press fitted with an automatic guard. The 
guard suddenly kicked out and injured a woman who was working 
upon the machine. The woman stated that after pressing the pedal 
which operated the press she felt a sting in her left hand. Her hand 
was outside the machine in the tray from which she was picking up 
components, passing them into her right hand and then into the 
machine 

In cross-cxamination, the witness stated that it was impossible to 
get her hand under the press because of the automatic guard but it 
was by the guard itself that her hand was injured. She had worked 
for nearly twelve months on that type of machine and the speed with 
which it worked would depend on her 

An inspector of factories called for the prosecution would not 
agree, in cross-cxamination, that an automatic guard was best. He 
contended that a fixed guard was the proper one, and declined to 
accept the views of experts called for the defence. The three expert 
witnesses gave evidence for the defence on the particular type of 
automatic guard in use, and it was submitted for the company that 
the guards used were secure in the sense that they prevented any harm 
being done by the press. Defending solicitor contended that there 
was no statutory provision that there had to be a fixed guard—only 
a secure guard 

The court decided to convict upon this summons after a hearing 
lasting three hours and imposed fines of £10 upon each summons 


COMMENT 


The contention put forward on behalf of the defendant company 
that under s. 14 of the Act a guard does not have to be a fixed guard 
but only a secure guard, is perhaps worthy of a little consideration 

It will be remembered that the relevant provision of s. 14 of the 
Act is that every dangerous part of any machinery, other than prime 
movers and transmission machinery, must be securely fenced unless 
it is in such a position or of such construction as to be as safe to every 
person employed or working on the premises as it would be if securely 
fenced. 

There have been a large number of judicial decisions upon the 
meaning of the words “securely fenced” which appear in this 
section and persons called upon to construe these words and the 
general provisions of s. 14 cannot do better than to study the recent 
cases of Carroll v. Andrew Barclay, Ltd. (1948) A.C. 477 and Carr v 
Mercantile Produce Co., Lid. (1949) 113 J.P. 488 

It will be recalled that in the former case a prosecution had been 
brought under s. 13 of the Act, which provides that every part of the 
transmission machinery shall be securely fenced and the facts were 
that part of the transmission machinery broke in a manner not to 
have been anticipated and a piece of broken belting lashed out over 
a five feet high fence which had been placed round the motor and 
struck a workman working at his lathe causing serious injury 

The House of Lords decided that the words “ securely fenced ™ 
must bear the same meaning wherever they appear in the Factories 


IN MAGISTERIAL AND 


COURTS 


Act, 1937, and that the meaning of the words “ every part of the 
transmission machinery shall be securely fenced ™ is that every part 
of the transmission machinery shall be so fenced as to prevent any 
person employed or working on the premises from moving into 
contact with it and not that every part of the transmission mach (nery 
shall be so fenced as to protect any person working on the premises 
from injury due to flying parts of broken machinery 

Lord Normand in his speech pointed out that the proviso to s. 14 (1) 
of the Act makes it clear that, whereas the best form of fencing for 
a dangerous part of a machine is a fixed guard, yet the obligation to 
fence will in defined cases be deemed to be complied with if a device 
is provided which automatically prevents the operator from coming 
into contact with that part 

The proviso to which Lord Normand referred is stated in the section 
in terms almost identical with the words used by the learned lord 
and it would appear that the only circumstances in which an auto- 
matic guard, as opposed to a fixed guard, may be permitted are when 
by reason of the nature of the operation to be carried out the safety 
of the dangerous part of any machinery cannot be secured by means 
of a fixed guard 

Carr y. Mercantile Produce Co., Lid., supra, came before a strong 
Divisional Court in the summer of 1949. In that case a woman 
working on a hopper injured her fingers in circumstances which the 
learned magistrate, before whom the case came in the first instance, 
decided were such that the woman operating the machine could or 
should have reasonably expected to occur and that she did not act 
in a way in which anybody operating the machine might reasonably 
be expected to act. The learned magistrate was also of the opinion 
that the machine was securely fenced and he accordingly dismissed 
an information laid under s. 14 (1) of the Act. The Divisional Court 
held that the fact that the machine was capable of causing injury and 
that injury had happened to the operator was not conclusive proof 
that it was dangerous (the magistrate had found that the part of the 
machinery which had actually caused the accident was not dangerous) 
and the question of whether the machine or any part of it was 
dangerous was one of fact and the court accordingly dismissed the 
appeal 

Lord Goddard, C.J., in the course of his judgment questioned the 
dictum of Lord Hewart, C.J., in Sutherland v. The Executors of 
J. Mills, Lid., {1938} 1 All E.R. 285 that it was completely irrelevant 
to the question of whether or not machinery was dangerous to know 
that a factory inspector had seen the machine in action and had 
never required it to be fenced. Lord Goddard pointed out that the 
Court of Appeal in Higgins v. Harrison (1932) 25 B.W.C.C. 113 had 
considered a fact of this nature to be of importance and expressed 
the view that it was in fact a matter which, although of course not 
conclusive, ought to be taken into account 

Stable, J., in the course of his judgment in Carr v. Mercantile 
Produce Co., Lid., supra, pointed out that the Factories Act is there 
not merely to protect the careful, the vigilant, and conscientious 
workman but also the careless, the indolent, the inadvertent, 
the weary and even, perhaps, in some cases, the disobedient. “ 
duty,” he said, “ is not to fence * somewhat securely * but * securely," 
but there must be some limit placed on the word * securely,” and a 
fence does not necessarily cease to be secure because by some act of 
perverted and deliberate ingenuity the guard can be forced or cir- 
cumvented and the safeguards provided thereby rendered nugatory.” 

R.L.H 


PENALTIES 


Leeds—-December, 1950—drinking out of hours at a club (twelve 
defendants)—each fined £20. 

Leeds—December, 1950—aiding and abetting the above offence 
fined £20. Defendant a steward of the club. The club was placed 
under police supervision for twelve months and an order for it 
to be struck off was suspended for that period. 

West London Magistrates’ Court—December, 1950—shop-lifting (two 
defendants)—each sentenced to seven days’ imprisonment. A 
fifty-one year old mother and her twenty-six year old daughter 
were watched for over two hours by detectives in a London store 
during which time they stole articles including a lipstick and a 
dog bone valued in all at £4 17s. 4d. Detectives noticed mother 
and daughter acting in concert. 
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REVIEWS 


Greens Death Duties Third (Cumulative) Supplement. By H. W The book is well planned and comprehensive. It is small enough 
Hewitt, London : Butterworth & Co. (Publishers) Lid. 7s. 6d. net to be carried in the pocket, and many whose business takes them into 
iu work upor sbdject the juvenile court will be glad to have it with them 

t comp There is a handy age table printed on the inside of the cover, showing 
' the ways in which juveniles of vario s may be dealt with. If 
we May Suggest (wo improvements in one is that the statement 
as to a fine rmposed upon a child “ parent must be ordered to pay 
fine ar sts if present” needs a little qualification, and the other 
is that the statement that a fine upon a young person must not exceed 
plement just £10 f indictable offences dealt with summarily, but 1s not 
1950, which leclared by statute to apply to all summary offences, and perhaps 
beginning there should be some comment about this. However, these are small 
cumu matters and the table, like the other table included inside the back 
foci or cover, which deals with the interpretation of mitelligence quotients, 

places and will be appreciated by many users of the book 

he death of 
the presen 
ty Office An ABC of Public Health Law. By J. F. Garner. London: Sanitary 
ou Publishing Co., Ltd. Price 15s. net. 

This book is based on practical queries answered in Municipal 
Engineering by the learned author, who is legal editor of that paper 
These queries resemble our own Practical Points, and we notice that 
some of them are the same—that is to say, readers have evidently 
sent a query in duplicate to Municipal Engineering and to us. Thus 


the work resembles, on a much smaller scale, the volumes of Practical 
Points from the Justice of the Peace and Lox rwernment Review, 
which have from time to time been published ng a series of years 
The author has. however, prefaced some of hi ons with a short 
note showing the development of the lav The topics dealt with are 


of op 

1 Orders « 
© recite : 
those which are to be expected, in a weekly journal catering primarily 
engineers and their assistants For them, and 


for local government 
for small property owners and their managing agents, we have no 
doubt 1 will be useful. Its sma size, as compared with the 





volumes of our own Practical Pounts, | for some persons be a 


recomine lat 


Lox . Rates By Burton. London: Stevens & Sons, Ltd Guide to Income Tax relating to Local Authorities. By Frank Mellor. 
rice 4s. net London : Shaw & Sons, Ltd. Price 17s. 6d. 


This is a small work, rather over one hundred pages of clear type 
we paced out. It is arranged in sections corresponding to the tax 
er sections especially devoted to P.A.Y and the 

to local authority 


schedules, with ot 


various concessions and set-offs appropriate 
accounts. The application of income tax law in local government ts 
highly specialized, and not very casily picked up either from the major 
works on income tax or from those on local government There 
should, therefore, be a wide field of usefulness for a guide of this 
type, among local government officers who are concerned Tax law 
as applied to local authorities becomes more complicated (as indeed 
does all tax law) as the years go by, while local authorities themselves 
become affected by it in new ways, with their ever increasing 

and ever multiplying properties he chapter on concessiona 

nents is, perhaps, likely to be the most valuable of all, sin 

special to local authorities, and the difficulty of P.A.Y.E. w 


~ = be much reduced by using the g 
ce been able to check refer 
un NS NOW IN progre 
45. Some of lating index of Words and Phrases 1910 to 1949. By O. H. B. Attwell. 
eded when probably the Johannesberg and Cape Town: Juta & Co., Ltd. Price 37s. 6d. 
t meantime it valuable 


recommending the This work collects words and phrases interpreted by the Superior 
ordinary membes Court of the Union of South Africa over a period of forty years, and 
has appended to it several pages of legal maxims, with references to 
the South African reports im which they have occurred The book is 
intended for South African lawyers, for whom it will do something 
A Couide to Juvenile Court Law. By Gilbert H. F. Mennford. Third the same as Burrow Words and Phrases Judicially Defined in this 
edition. London Jordan & Sons, Lid. Price 10s. 6d. net country, though it ts professedly an index, does not give extracts 
& 1a Dyect c onsta before the from the judgments, and so is more nearly of the size of Burrows’ 
on Interpretation of Document For a lawyer not concerned with 
South Afncan law ; interest must be academic, but ts nevertheless 
real. Here is a microcosm of a system partly of English origin, and 
still more derived from that Roman Dutch which forms the basis of 
so large a portion of the world’s civilization. Merely in the linguistic 
sphere, there are the law terms of three highly developed languages 
to be understood, while the index includes also a number of native 
frican expressions Moreover, the peculiar racial and political 
conditions of the Union mean a good deal of definition of terms 
relating to different elements in the population. One is left with the 
mpression that a South African lawyer who ts not a scholar is un- 
likely to succeed 
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Chitty’s Treatise on the Law of Contracts. Third Cumulative Sapple- 
ment By Barry Chediow. London: Sweet & Maxwell, Ltd. 
Price 4s. net. 

Chitty on Contracts has long held an honoured place among the 
most important law books. This third cumulative supplement to the 
twentieth edition brings the law up to date as at August 31, 1950, 
and should be obtamed as a matter of course by all lawyers who have 
Chitty on thetr shelves. In the interval since the previous supplement 
there have been a few important developments in case law, ¢.g., con 
ditions and warranties: Brown v. Sheen and Richmond Car Sales 
{1950} 1 All E.R. 1102. The difficult subject of the relation between 
a statutory prohibition and a contract for doing something prohibited 
is carried a step further with the notes on Falmouth Boat Construction 
v. Howell (1950) 2 K.B. 16, but the learned author has not attempted 
to reconcile the cases—see our own article and note upon this subject 
at 113 J.P.N. 140 and 114 J.P.N. 531. Such reconciliation will perhaps 
be attempted when the main work is re-arranged. The law of con- 
sideration is developing, but we think the learned author suggests 
too readily, if only by inference, that Denning, J., will be ultimately 
upheld in what he said in Central London Property Trust v. High 
Trees House {1947] L.J.R. 77: already the Court of Appeal has 
sounded a note of caution in Re Venning [1947] W.N. 196, which 
the learned author does not mention in his main paragraph. We 
have recently come across cases where attempts were being made to 
carry the decision in the High Trees case far beyond the facts on 
which it was given, and sooner or later the Court of Appeal or the 
House of Lords may be compelled to swing the law back into orthodox 
channels. Nevertheless, as a supplement rather than a restatement of 
disputed principles, this publication is helpful, and apparently com- 
plete. The citation of cases needs, however, to be overhauled; we 
hope this will be done in any future supplement, or at any rate when the 
main work next appears. Thy. apparatus of references to cases is not 
full, and for some cases does not agree as between the text and the 
table of cases at the beginning. 


PERSONALIA 


APPOINTMENTS 


Mr. Leslie Vernon Powell, LL.B., assistant solicitor to the Chelms- 
ford corporation, has been appointed deputy town clerk of the 
borough of Lowestoft. Mr. Powell, who is thirty-three years of age, 
served his articles with the town clerk of Reigate and was admitted 
in 1947. He was subsequently appointed legal assistant to Reigate 
corporation and later assistant solicitor to Reigate corporation. He 
was appointed assistant solicitor to Chelmsford corporation in 
December, 1948. During the war he served with the army and was 
demobilized with the rank of major. He takes the place of Mr. Robert 
H. Bailey who is retiring after fifty years with the Lowestoft 
Corporation 


Mr. John Simkin, D.F.C., D.F.M., a member of the staff of the 
Denton urban district council, has been appointed assistant solicitor 
to the corporation of Blackburn. Mr. Simkin is thirty-seven years of 
age and was articled to Mr. C. E. Halliwell of Bury. He takes the 
place of Mr. George Yates who has taken up an appointment with 
the Midland division of the National Coal Board. 


Mr. Henry Kenneth Dudiey has been appointed a probation officer 
in the Middlesex combined probation area. He has just completed the 
Home Office training course, and this ts his first appointment. During 
the war he served as a pilot in the Royal Air Force. 


ANNIVERSARY 


Mr. J. W. Porter, town clerk of the county borough of Gateshead, 
has completed twenty-one years’ service in that office. Prior to being 
appointed at Gateshead he was successively town clerk of the boroughs 
of Berwick-on-Tweed and Hartlepool 


OBITUARY 


His Honour Ernest Hancock, M.C., died on December 26 at his 
home at Kingston Hill, Surrey, at the age of sixty-three. He had been 
a county court judge since 1937. Educated at Exeter School and 
Lincoln College, Oxford, he was called to the Bar by the Inner Temple 
in 1913 


Mr. William Adams, D.L.. died on December 31 at Saffron Walden 
He was eighty-six. He was for a long period clerk to the justices for 
the Linton (Cambs.) Division, Walden (Essex) Division, and the 
borough of Saffron Walden 


NEW COMMISSIONS 
MONMOUTH COUNTY 


Thomas Bevan, 85, Byrn Terrace, Lianhilleth. 

Arthur Clifford Howie Bull, M.B.E., Brynderwen, Abergavenny 

George Leonard Corke, The Heath, Pontilanfraith 

William James Cross, Pennar House, Newbridge 

Leslie Jabez Davies, Hilston, Abersychan 

Mrs. Mabel Olwen Davies, Plant Shop, Trinant, Crumlin 

Noah Davies, Phillips Street, New Tredegar 

Sydney Wilson Dickinson, Dieu Donne, Sirhowy, Tredegar 

Mrs. Elsie Elizabeth Edwards, 18, Greenfield Place, Blaenavon 

Lieut.-Col. Richard Laurence Ferard, Tredean, Nr. Chepstow. 

Thomas Gale, M.B.E The Bungalow, Rose Heyworth Road, 
Abertillery 

Major Frederick Whitfield Gee, The Grange, Raglan 

Dr. Thomas James Myles Gregg, O.B.E., Preswylfa, Newbridge. 

Gordon Groves, Brynderwen, Cefn Road, Blackwood 

Norman Davies Gulliford, Trevethin House, Blaenavon 

Lieut.-Col. John Charles Etherington Harding, Leas Cottage, 
Rockfield, Monmouth 

Arthur Nicholson Harrison, Queen Street, Abertillery 

Miss Elizabeth Temperance Primrose Hockey, Yew Tree Cottage, 
Lianfrechfa 

Lieut.-Col. Henry Somerset Parnell Hopkinson, O.B.E 
hangel Court, Abergavenny 

Frederick Colin Hughes-Cound, Bryngelli, St 
Pontnewynydd 

George Ernest Husbands, Lynwood, Springfield Road, Abergavenny 

William John Jones, Brondeg, Aberbeeg 

Francis John Kenvyn Lewis, Liwynilynfa Farm, Bedwas 

Mrs. Dorothy Joan Liewellin, M.B.E., Oakfield, Llanbadoc, Near 
Usk 

Trevor Morgan, Overdale, Newbridge 


Y - ml 
NOTICE 
The next court of quarter sessions for the city of Coventry will be 


held at the County Hall, Coventry, on Tuesday, January 16, 1951, 
at Il am 


Lianvi- 


Lukes Road, 





NEW FORMS 


under the 
Matrimonial Causes Rules, 1950 


The following new forms under the Matrimonial Causes Rules, 
1950, which came into operation on the Ist January, 1951, 
have now been published. The numbers of the forms appear- 
ing in Appendix III to the Rules are shown in heavy type. 
Form No Price 
2 Notice of Petition No. 3 2d. each 
2a = Notice of Proceedings No. 6 2d. each 
28 Memorandum of Appearance 
(Respondent Spouse) No. 5 4d. each 


(Purchase tax and postage are payable in addition to 
the above prices) 


Other forms published by the Society have been brought 
up to date where necessary under the new Rules and are 
now on sale 


A new list of Divorce forms is in course of preparation and 
will be sent on request to solicitors 


Ask 
THE SOLICITORS’ LAW STATIONERY SOCIETY LIMITED, 
LONDON 
LIVERPOOL 
MANCHESTER 


BIRMINGHAM eG 
CARDIFF Rey 


GLASGOW 
Heod Offices : 88/90 Chancery Lane, London, W.C.2 
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PRACTICAL POINTS 
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Guardianship of Iafants 
i with interest vw short report of R andhach 

Sn” at 114 JPN, (1950) 474 and your comments 

ek at p. 482 it seems that as a result of the de 
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those proceedings be heard at the same time as the 
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he heard where the 
petty sessional division A It «= clearly better that the two sum- 


The questions of yearly and half-yearly subscribers only are answerable in the Journal. 
All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


The Publishers of the Justice of the Peace and Local Government Review, Little London, 


The name and address of the subscriber 


monses should be heard by one court as circumstances may arise where 
two different courts would dismiss both summonses 

(2) A wife takes proceedings under the Married Women (Separation 
and Maintenance) Acts agaist her husband. These are taken in 
petty sessional division A where she lives. She wishes to issue a 
summons in respect of her child under the Guardianship of Infants 
Acts in the same court although her husband is living in petty sessional 
division B. Has the court in petty sessional division A jurisdiction to 
make an order under the Guardianship of Infants Acts if the summons 
under the Married Women Acts fails? S. “ OrHono.” 


{aswer 


It is true that the decision has revealed some practical difficulties 
and it may be that upon some future occasion the High Court will be 
asked to afford further guidance in dealing with these Al present, 
however, it seems that justices are not entitled to make any exceptions 
to the rule laid down 

We think that one important point to observe is that one court of 
summary jurisdiction must not overrule the decision of another 
If one court has made an order giving custody to the mother, it is 
not open to another to make an order giving custody to the father 
On the other hand, if one court has simply declined to make an order 
giving custody to the mother, it appears regular for another court to 
entertain an application by the father. It is quite reasonably arguable 
that it is open to a court, upon the application of one parent to make 
an order giving custody to the other, because of the terms of s. 5 of the 
Guardianship of Infants Act, 1886, and the overriding principle that 
the welfare of the infant is to be the first and paramount consideration 
No cross summons is necessary 

As to applications under the Guardianship of Infants Acts and 
also under the Summary Jurisdiction (Separation and Maintenance) 
Acts, the difficulty can be avoided by making applications to the 
court for the area in which the respondent resides 

In Our opinion a court cannot exercise jurisdiction upon a cross 
summons under the Guardianship of Infants Acts against a person 
not residing in its area, or upon the ground of convenience, though it 
certainly would be convenient. Nor can it, we think, hear a case 
under the Guardianship Acts against a person not residing in its area 
on the ground that it has the parties before it upon a summons under 
the Separation and Maintenance Acts 

Once an order has been made, it stands until set aside, discharged 
or varied, and it cannot be mght to entertain an application in a court 
other than that which made the order The proper procedure for 
dealing with new facts is to apply to the court which made the order 


to vary or discharge it 


4.—Highway—Private Street Works Act, 1892—Service road required 
under Restriction of Ribbon Development Act, 1935 


Consent was granted in 1945 by the county council under the 
Restriction of Ribbon Development Act, 1935, to the erection in an 
irban district of eleven pairs of semi-detached houses situate adjomning 
and parallel to a class | road maintained by the county council. The 
consent was granted subject to the builder's providing a service road 
with two accesses leading on to the main road, together with a grass 
verge in between the service road and the main road. The county 
council have now been informed by the owners and occupiers of the 
houses that the service road and grass verges are now completed, and 
the county council have been requested to take over the service road 
and grass verges and to maintain them. I should be glad if you 
would kindly inform me (i) whether the county council are under a 
duty to take over and maintain the service road and grass verges ; 
and (ii) if not, whether the county council have any powers in the 
matter. It would not appear that s. 20 of the Private Street Works 
Act, 1892, or s. 148 of the Public Health Act, 1875, is applicable 

ALE 


dnswer 


We do not see why s. 20 of the Private Street Works Act, 1892, is 
not thought applicable, or it may be s. 150 of the Public Health Act, 
i875. The service road seems to have the characteristics of a street 
to which that Act refers. The grass verge is another matter. Weare 
not told whose property it is, and we should doubt whether it has in 
truth been dedicated as part of the street. But the street is said to be in 
an urban district, and it is to the urban district council that the request 
of the frontagers should be addressed 
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5.—-Housing Act, 1936—Byelaws under ccommodation for 
wav A Me 
My co | have made byelaws under the above section and one 
particular res that “ every owner of a house shall provide and 
maintain mmodation for washing clothes.” In your opinion 
are the requ nents of this byelaw met if a house provided with a 
bath, lavatory basin, and kitchen sink (each with a hot water service 
thereover) together with an ideal boiler, or alternatively, do you think 
it essentia mn order to comply with this byelaw, that a washing 
copper must be provided AUR 


inswer 


th 


Very decidedly we should say the byelaw is satisfied, and would be 
satisfied by much less. This is not merely, in our opinion, in accord 
ance with the language but also with common sense and with the 
history of s. 6 and the bvelaws—-for which see Lumiey's notes on the 
section 
6.-Hushband and Wife —Chann Island Eng Husband 

go to Guernseyv—Enforcement of order 

My justices made an order against a defend to pay the weekly 
sum of £3 per week for his wife and three children who are resident in 
The defendant has, however, now taken up residence in 
Guernsey and considerable arrears on the order have accumulated 
It appears to me that although a warrant can be issued for the arrest 
of the defendant in Guernsey, no summons can be served there and 
the execution of the warrant would cause the police a great deal of 
expense and trouble, as they would have to send an escort from this 
county to Cruernsey 

Can you suggest any method hy which the case could be transferred 
to the Guernsey court and the order enforced against the defendant 
there so that payments could be remitted without all the expense re 
ferred to above in connexion with a warrant, which, in any case, would 
not be very satisfactory because, if the defendant appeared here on 
a warrant and was committed to prison with the committal held over 
while he paid the order and certain arrears, which ts the usual pro 
cedure, he would go back to Guernsey and then have to be brought 
up again by escort for imprisonment if he did not pay Jux 


this county 


inswer 

The Maintenance Orders (Facilities for Enforcement) Act, 1920 
has not been applied to the Channel Islands, and we cannot suggest 
any way in which the matter can be dealt with other than by the issue 
of a warrant as proposed by our correspondent 

The defendant (if his address is known) could be written to by the 
collecting officer and informed that unless the necessary payments are 
made application will have to be made for a warrant, involving his 
arrest and appearance before the court This might induce him to 
make some payment 


Public Health Act, 1936— Drainage of new buildings —Public sewer 
privately paid for 
Plans for the erection of a house have been deposited and in them 
selves show satisfactory provision for drainage (sufficient for the 
purposes of s. 37 of the Public Health Act, 1936), were it not that the 
proposed drain will have to pass through intervening land, not in the 
ownership of the person wishing to construct the drain, in order to 
connect with the sewer, and it is known that these owners either refuse 
to allow the drain to be constructed through their land, or require a 
prohibitive rent payment for such privilege. Note (j) on p. 125 of 
Lumley suggests that the local authority, im such circumstances, may 
f the connexion can be effected by laying a new length of public sewer 
lawfully proceed under 15 of the 1936 Act, but the authority con- 
cerned is naturally disinclined to incur the expense involved in laying 
this new length of sewer The person concerned is prepared to re- 
imburse the authority for the cost of laying the sewer and your views 
are requested as to whether, if the authority accept this offer of re- 
imbursement, they are precluded from taking advantage of the notice 
provisions of s. 15, in order that the new length of sewer may be laid 
through the intervening land 4.B.B 
inswer 
We see no reason why it should not be done as suggested. The 
local authority should make sure that the reimbursement will cover 
their compensation under s. 278 as well as the engineering work. The 
sewer must be a public sewer, i.¢., vested in them and available for 
other properties This being so, we see no objection to their being 
remmbursed 


8.—Real Property—Sale to joint purchasers—Death of one before 
convevance Tithe f survivor 
I would be grateful if you would kindly deal with the following 
problem as one of your “ Practical Points.” 
What in your opinion is necessary to put the title to certain land in 
order where, in pursuance of a contract to sell land to A and B jointly, 


a vendor purported to convey the land to A and B as joint tenants, 
the conveyance being executed by the vendor and then by B, in 
ignorance of the fact that A had died three days before the date of the 
conveyance. In an attempt to put the matter in order afterwards the 
survivor subsequently sold as beneficial owner, a statutory declaration 
being made wherein it was declared, inter alia, that the proceeds of 
sale were accounted for to the personal representative of the deceased 
joint tenant The personal representative was a stranger to B The 
conveyance to the joint tenants contains the usual clauses as to powers 
of mortgaging and proceeds of sale and was executed in May, 1936 
A. Quest. 
dnvwer 
Before A died, he had an equitable interest by virtue of the contract, 
and jointly with B could have compelled a conveyance. Upon his 
death, that interest vested in the President of the Probate Division, and 
in due course (obviously at a date later than that of the conveyance) 
vested in A’s personal representative The dating of the conveyance 
seems to have been premature ; it should have been dated on the day 
of the last execution, but we do not think this matters The effect in 
our opinion was to vest the legal estate in B, in whose hands it became 
subject to a trust wm favour of A’s personal representative, to the extent 
of A’s interest under the contract. B therefore was in a position to 
sell as beneficial owner, and the purchaser from B has a title which needs 
no further putting in order 


9. Small Dwellings Acquisition Acts, 1899-1923 The Public Health 
ict, 1936-—Building byelaw Loan upon house improperly 
constructed 

In 1946 a private builder in the area of this authority constructed a 
house for sale Regular inspections were made by a building inspector 
of the authority, who at the commencement of building operations 
approved the foundations which went down to a depth of only one 
foot below ground level. The land on which the house was built 
was filled land, and « is the opinion now of the borough engineer 
and surveyor that the building inspector concerned failed in his duty 
in allowing inadequate foundations to be constructed, and that he 
should have insisted upon the builder's complying with the building 
byelaws, so that the foundations would have been taken down so as 
to be built directly on suitable ground, or that there should have been 

a suitable raft constructed. When the house was ready for occupation 
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10. Water Supply fé —Whether piped supply enfor 

In the X rural district there is a roadside cafe which been in 
business fi many years and it supplies hundreds ips of 
tea and snack n a week to lorry drivers and others. The premises are 
und café and the business is run by the proprictor, 


actually a! ise 
an elderly man, and his family who live in the house. The property 
is contiguous to a row of small cottages and the whole will be included 
im a clearance area when the housing position gets casic The water 
for the house and café is drawn from a well on the opposite side of 
the road, a recent sample was reported satisfactory and the supply 
which is also used by the cottages referred to is plentiful \ water 
ma was laid before the war by the statutory undertakers on the other 
side of the road. The council feel it would be unreasonable to require 
the owners to lay on a piped water supply inside the houses, but con- 
sider that the interests of public health the café should have a piped 
supply inside the premises but the cost would be more than £20 
(Public Health Act, 1936, s. 138, amended by s. 30, Water Act, 1945) 
because of the length of the main crossing the road and the reinstate- 


ment charges, and the owner objects to carrying out the work 
Section 13 of Food and Drugs Act, 1938, only requires a supply 
of hot and cold water for the employees, but there does not seem to 
be any provision requiring that a café shall have a piped water supply 
Will you kindly advise whether the council can take action to enforce 


the provision of a piped water supply to the café, and if so under what 
enactment? Your observations generally would be appreciated 
\. CLERK 


inswer 





No doubt it 1s difficult for the proprietor give effect to s. 13 (1) (A) 
and (/), where the water has to be carried from a well, but it ts not 
impossible There must be thousands of cottages and smali farms in 
country places, to which 13 applies (at least technically) where 
water ts. as it always has been. obtained from wells \ piped supply 
would be an improvement, but we do not see how it can be enforced in 


this case 
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OFFICIAL ADVERTISEMENTS, TENDERS, ETC. (contd.) 


ymotesex COMBINED PROBATION 
AREA 


Appointment of Male Probation Officers 


PROBATION officers (serving) required, salary 
as Probation Rules, 1949, including London 
Weighting. Pensionable, subject medical 
standard and prescribed conditions. Appli- 
cation forms from Principal Probation Officer, 
25, Victoria Street (South Block) Westminster, 
S.W.1. to be returned within fourteen days 
(quoting H.947 J.P.). Canvassing disqualifies 


Cc. W. RATCLIFFE, 
Clerk to the County Probation Committee 


Guildhall, 
S.W.1. 


Amended Advertisement 
BERKSHIRE COUNTY COUNCIL 


Appointment of Assistant Solicitor 


APPLICATIONS are invited for the appoint- 
ment of Assistant Solicitor in the office of the 
Clerk of the Council at a salary within Grade 
A.P.T. Grade VIII (£685 25—£7600 per 
annum). Candidates should have had ex- 
perience of conveyancing, advocacy and local 
government administration, including planning. 

Applications to be made on forms to be 
obtained from the undersigned. Closing date 
January 30, 1951. 


H. J. C. NBOBARD, 
Clerk of the Council. 


TH RURAL DISTRICT COUNCIL OF 
CARDIFF 


Appointment of Clerk of the Council 


APPLICATIONS are invited for the appoint- 
ment of Clerk of the Council 

The salary payable will be at the rate com- 
mencing at £1,350 per annum 

Candidates must have had good experience 
in Local Government Law and Administration. 

The person appointed will be required to 
devote his whole time to the statutory and 
other dutes of his office. 

All fees, emoluments and payments of any 
kind (with the exception of the fees receivable 
as Returning Officer for Local Elections) shall 
be paid to the credit of the Council 

The appointment will be subject (a) to the 
provisions of the Local Government Super- 
annuation Act, 1937, and any modification 
thereof, and (+) to three months’ notice on 
either side 

The successful candidate will be required to 
pass a medical examination to be undertaken 
by the Council's Medical Officer of Health. 

Applications, stating full name, address, 
age, qualifications and experience, the date on 
which the candidate will be able to commence 
duty if appointed, and accompanied by copies 
of not more than two recent testimonials, 





should reach the undersigned not later than 
Saturday, January 27, 1951 

Candidates must disclose in writing whether 
they are related to any member, or the holder | 
of any senior office, of the Counc! 


W. T. PARR 
Clerk of the Council 
Park House 
20. Park 
Cardiff 


Place, 


cr OF SHEFFIELD 
Appointment of Full-time Male Probation 
Officer 


APPLICATIONS are invited for the above 
appointment 

Applicants must be not less than twenty- 
three years nor more than forty years of age. 

The appointment will be subject to the 
Probation Rules, 1949-50, and the salary will 
be in accordance with the prescribed scale 

The successful applicant will be required to 
pass a medical examination 

Applications, stating age, present position, 
qualifications and experience, together with 
copies of three recent testimonials, should be 
addressed to me within fourteen days from 
the publication of th's advertisement. 


LESLIE M. PUGH, 
Secretary to the Probation Committee. 


The Court House, 
Sheffield, 3 
January 8, 1951 


cr OF SHEFFIELD 
Appointment of Assistant Court Clerk 


APPLICATIONS are invited for this appoint- 
ment from persons experienced in the general 
duties of the office of a Justices’ Clerk and in 
the work of a Magistrates’ Court. The person 
appointed must be capable of sitting as a 
Court Clerk. 

The salary payable will be £480 per annum 
rising by annual increments of £15 to a maxi- 
mum of £525. The appointment will be super- 
annuable in accordance with the provisions of 
the Local Government (Superannuation) Act, 
1937 and subject to medical examination. 

Applications, stating age and particulars of 
experience, accompanied by three recent 
testimonials must reach the undersigned not 
later than February 9, 1951! 


LESLIE M. PUGH, 
Clerk to the Justices. 
The Court House, 
Sheffield, 3. 
January 8, 1951 


QHROPSHIRE COMBINED PROBATION 
AREA 


Appointment of Female Probation Officer 


APPLICATIONS are invited for the appoint- 
ment of a whole-time female probation officer. 
Candidates must be not 
three years not more than forty years of age, 
except in the case of whole-time serving officers 

The appointment will be subject to the 
Probation Rules, 1950, and the salary will be 
in accordance with the scale prescribed by 
those Rules. Possession of a car will be an 
advantage The selected candidate will be 
required to pass a medica! examination 

Applications, stating age, present position, 
qualifications and experience, with the names 
of two referees to be sent to the undersigned 
not later than January 31, 195! 


G. C. GODBER, 
Secretary to the Combined 
Probation Committee 
Shirehall, 
Shrewsbury 
January 6, 195! 


less than twenty- | 





cu NTY BOROUGH OF SUNDERLAND 
Third Assistant Solicitor 
APPLICATIONS are invited for the above 


permanent post in the Town Clerk's Depart- 
ment, at a salary in accordance with A.P.T. 


| Grade VII of the National Scales, viz., £635- 


£710 per annum Municipal experience is 
desirable but not essential. 

The appointment is subject to the Scheme 
of Conditions of Service of the National 
Joint Council for Local Authorities’ Ad- 
ministrative, Professional, Technical and Cleri- 
cal Services, and to the provisions of the 
Local Government Superannuation Act, 1937. 
The successful candidate will be required to 
pass a medical examination. 

Candidates must disclose in writing whether 
to their knowledge they are related to any 
member or senior officer of the Council. 

Applications, endorsed “ Third Assistant 
Solicitor,” stating age, qualifications and full 
deta'ls of previous experience, and accom- 
panied by copies of three recent testimonials, 
should be sent to the undersi not later 
than Wednesday, January 31, 1951. 

Canvassing, directly or indirectly, will be 
deemed a disqualification. 

G. S. McINTIRE, 
Town Clerk. 
Town Hall, 
Sunderland. 
January 8, 1951. 
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1 wish theyd put Traffic Signals here. 3 


Schools — particularly those situated in busy areas, and near road intersections — often 


need policemen to control vehicular traffic and see children across 
the road safely. Some 900 policemen in London alone are engaged 
on this duty 4 times a day, five days a week! 

Electro-matic Traffic Signals — pedestrian operated — would re- 
lease police both in London and elsewhere where they are engaged 
on similar duties, and provide a safe crossing for pedestrians not 


only 4 times a day but throughout the 24 hours of every day. 


een ViiGume Make the 
‘wares SIGNALS highways safer 


~~ 
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